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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 
Plaintiff, No. 1:20-cr-183 


vs. Hon. Robert J. Jonker 
United States District Judge 


ADAM DEAN FOX, and 
BARRY GORDON CROFT JR., 


Defendants. 
/ 


GOVERNMENTS RESPONSE TO DEFENDANTS’ MOTION 
TO DISQUALIFY UNITED STATES ATTORNEY’S OFFICE 


The defendants suggest that because the U.S. Attorney has recused himself 
from this case, this Court can and should disqualify the entire U.S. Attorney’s 
Office. The relief they request is unsupported by federal authority, and has been 
rejected under similar circumstances as a violation of separation of powers. 

FACTS 
1. In 2020, the defendants conspired with each other, and with co- 
defendants Ty Garbin and Kaleb Franks, to kidnap the Governor of Michigan. (R. 
172: Superseding Indictment; R. 142: Garbin Plea Agreement, PageID.745; R. 445: 
Franks Plea Agreement, PageID.3118.) 
2, This Court conducted a trial in this matter in March, 2022. After a 
week of deliberation, the jury deadlocked on the charges against Fox and Croft. (R. 


622: Declaration of Mistrial, PageID.6029.) 
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3. The Hon. Mark A. Totten was sworn in as the United States Attorney 
for the Western District of Michigan on May 5, 2022. Mr. Totten chose to recuse 
himself from this prosecution, which was pending retrial at the time. Assistant 
U.S. Attorney Andrew Byerly Birge now supervises this matter pursuant to a 
federal statute that authorizes the Attorney General of the United States to direct 
any officer of the Department of Justice to conduct a proceeding that a U.S. 
Attorney could conduct. 28 U.S.C. § 515. Mr. Birge previously oversaw the 
prosecution as the U.S. Attorney for the Western District of Michigan and 
currently serves in a management capacity within the Office. Mr. Birge answers 
and reports directly and only to senior leadership in the Department of Justice — 
and not Mr. Totten — for all matters related to the case, as necessary or 
appropriate. The undersigned, co-counsel, and staff assigned to this case report to 
Mr. Birge through the Criminal Chief, and no-one in that chain of supervision 
shares information or receives instructions regarding the case from Mr. Totten. Mr. 
Totten has no access to non-public case information. 

4. On July 8, 2022, the defendants filed a joint motion to disqualify the 
U.S. Attorney’s Office. (R. 656: Defs Mot.) They do not allege that either Mr. 
Totten or the undersigned Assistant U.S. Attorneys have an actual conflict of 
interest that would prejudice their defense. Rather, they simply refer to Mr. 


Totten’s prior service as Chief Legal Counsel in the Executive Office of the 
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Governor of Michigan.! They also do not claim Mr. Totten has communicated with 
the trial team either directly or indirectly about the case. 
LAW AND ARGUMENT 

“Disqualifying an entire United States Attorney’s Office is almost always 
reversible error, regardless of the underlying merits of the case.” Cope v. United 
States, 272 F. App’x 445, 449-50 (6th Cir. 2008) (quoting United States v. Bolden, 
353 F.3d 870, 876 (10th Cir. 2003)). “[E]very circuit court that has considered the 
disqualification of an entire United States Attorney’s office has reversed the 
disqualification.” Bolden, 353 F.3d 878-79 (citing United States v. Caggiano, 660 
F.2d 184 (6th Cir. 1981)). 

The defendants cite People v. Herrick, 216 Mich. App. 594, 599 (1996) for the 
unremarkable proposition that a conflict of interest can exist where a prosecutor 
has a personal, financial, or emotional interest in the litigation, or a personal 
relationship with the accused. (R. 656: Def’s Mot., PageID.8057.) Federal courts 
have recognized some rare instances where disqualification of an individual 
prosecutor might be in order; including where he previously represented one of the 


defendants, where he will be a witness at the trial, or where the movant makes a 


1 As he stated at the recent hearing on post-trial motions, counsel for Mr. Croft has 
separately filed a civil complaint against the Executive Office of U.S. Attorneys 
seeking under the Freedom of Information Act any internal Department 
documentation explaining the basis for Mr. Totten’s recusal. The answer to that 
complaint is not due until the end of this month and the undersigned understand 
that the Department typically considers the requested material exempt from 
disclosure under the Act as privileged or protected communications. The 
undersigned do not believe the Court needs the information to decide this motion to 
disqualify. 
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bona fide showing that he is performing his official duties in bad faith. United 
States v. Bolden, 353 F.3d 870, 878-79 (10th Cir. 2008) (citing cases). Also, where 
the defendant attempted to murder the AUSA personally. United States v. Spiker, 
649 F. App’x 770, 774 (11th Cir. 2016). Nothing comparable is alleged by the 
defendants here. 

The defendants cite People v. Doyle, 159 Mich. App. 632 (1987) for a “general 
rule” that where an elected county prosecutor has a conflict of interest, his entire 
staff should be recused. Id. Federal authority holds the contrary. See, e.g., Bolden, 
353 F.3d at 879. (“Because disqualifying government attorneys implicates 
separation of powers issues, the generally accepted remedy is to disqualify a specific 
Assistant United States Attorney, not all the attorneys in the office.”) Even if state 
cases involving elected county prosecutors were binding, the facts in Doyle are 
inapposite. In that case, the chief assistant prosecutor was the defendant’s brother- 
in-law, and did not recuse himself from the case. Doyle, 159 Mich. App. at 646. 
Defendants allege no similar conflict for Mr. Totten and he has recused himself. 

The defendants also quote Rule 1.10 of the Michigan Rules of Professional 
Conduct, which provides that “[w]hile lawyers are associated in a firm, none of them 
shall knowingly represent a client when any of them practicing alone would be 
prohibited from doing so by Rules 1.7, 1.8(c), 1.9(a), or 2.2.” (R. 656: Def’s Mot., 


PageID.8057.)2 The definition section of that rule, however, states, “For purposes of 


2 Rules 1.7, 1.8(c), 1.9(a), and 2.2 govern situations faced by private lawyers (e.g., 
preparing a will that gives the lawyer himself a substantial gift). 


4 
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these rules, the term “firm” includes lawyers in a private firm and lawyers 
employed in the legal department of a corporation or other organization or in a legal 
services organization.” Id. 

The Sixth Circuit has held, “The relationships among lawyers within a 
government agency are different from those among partners and associates of a law 
firm. The salaried government employee does not have the financial interest in the 
success of departmental representation that is inherent in private practice.” United 
States v. Caggiano, 660 F.2d 184, 190-91 (6th Cir. 1981). Therefore “when the 
individual attorney is separated from any participation on matters affecting his 
former client, vicarious disqualification of a government department is not 
necessary or wise.” Id. 

The defendants do not cite the more pertinent Rule 11(c), which provides that 
a lawyer currently serving as a public officer or employee “shall not participate in a 
matter in which the lawyer participated personally and substantially while in 
private practice or nongovernmental employment, unless no one is, or by lawful 
delegation may be, authorized to act in the lawyer’s stead in the matter.” MRPC 
§ 1.11(c). The commentary explains that this rule applies to successive employment 
from one government agency to another. And, in this case, the Department of 
Justice has lawfully delegated Assistant U.S. Attorney Birge to act in Mr. Totten’s 
stead in the matter. More importantly, the commentary to Rule 11 explicitly states 
that “Paragraph (c) does not disqualify other lawyers in the agency with which the 


lawyer in question has become associated.” Id. (emphasis added.) 
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The Seventh Circuit cited the identical Indiana Rule of Professional Conduct 
11(c) in rejecting a motion like the defendants’. United States v. Goot, 894 F.2d 231, 
233 (7th Cir. 1990). In that case, the U.S. Attorney had actually represented the 
defendant in the same case before his appointment, making him privy to 
confidential information. Id. at 235. The Court held “recusal of the entire Northern 
District [of Indiana] office was not necessary,” because the U.S. Attorney recused 
himself and instructed his staff not to communicate with him about the case. Id. 
“The predominant theme running through this court’s prior decisions is that 
disqualification is required where screening devices were not employed or were not 
timely employed.” Id. 

The defendants have not alleged Mr. Totten has an actual conflict of interest, 
although they presumably suggest his affinity for his former employer would bias 
him in favor of prosecution. But the U.S. Attorney’s Office had already obtained 
indictments from an independent grand jury long before Mr. Totten’s nomination, 
and even tried the case once before he was sworn in. Mr. Totten recused himself 
from the case upon taking office, eliminating the need for this Court to opine one 
way or the other whether he should do so. He is neither the first (nor will he be the 
last) U.S. Attorney to recuse himself or herself from a matter, and the office 
instituted screening procedures to insulate the prosecution team and its work. 
Disqualification of the entire U.S. Attorney’s Office would be both unnecessary and 


improper under the circumstances. 
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WHEREFORE, the government requests the Court deny the defendants’ 


motion. 


Dated: July 13, 2022 


Respectfully submitted, 


ANDREW BYERLY BIRGE 
Attorney for the United States, 
Acting under Authority Conferred by 
28 U.S.C. § 515 


/s/ Nils R. Kessler 
NILS R. KESSLER 
CHRISTOPHER M. O’>CONNOR 
Assistant United States Attorneys 
P.O. Box 208 
Grand Rapids, MI 49501-2404 
(616) 456-2404 
nils.kessler@usdoj.govu 


